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12-03–2021 

Both sides are represented through their learned 

counsel.  

Today is fixed for order on petition No.145/2021 filed by 

the appellant/defendant under Order XLI Rule 5 of CPC for 

staying the impugned order dated 04-02-2021 passed by the 

learned Munsiff No.1, Tezpur in Misc.(J) Case No.12/2021 in TS 

No.19/21. 

Perused the instant petition. The appellant/defendant 

has stated that the learned court below while passing an order 

of injunction, that too an ad-interim injunction, failed to apply 

the principles governing grant of ad-interim injunction and 

passed an order of injunction in spite of itself observing that 

the suit is related to settlement of accounts and cases where 

money is question, in such circumstances court should refrain 

from passing any injunction. That the learned Munsiff No.1, 

Tezpur failed to appreciate that the plaintiff/respondent has no 

prima facie case for grant of ad-interim temporary injunction 

especially when the respondent is admittedly an agent of the 

petitioner and the petitioner while taking possession of the 

petrol pump revoked the power of attorney making it invalid 

and as such passing an injunction against the principal in 

favour of the agent is absurd  That being so, the learned court 

below failed to appreciate the principle relating of irreparable 

loss and passed an order causing irreparable loss to the 

petitioner/defendant/petrol pump owner and as such the 

impugned order dated 04-02-2021 by the learned Munsiff No.1, 

Tezpur in Misc. (J) case No.12/2021 in TS No.19/2021 is liable 

to be set aside and quashed and further prays to stay the 

operation of the aforesaid impugned order dated 04-02-2021 
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passed by the learned Munsiff No.1, Tezpur in Misc. (J) case 

No.12/2021 in TS No.19/2021.  

Against the instant petition, the respondent/plaintiff in 

the written objection has stated that the appellant/defendant 

has not settled the accounts with the respondent, and quite 

obviously he has not paid the legitimate pending dues to the 

respondent and he has further denied that Irrevocable General 

Power of Attorney expired on 31-03-2020. So, the 

respondent/plaintiff has prayed not to grant any order of stay 

to the applicant, as prayed for.  

Heard learned advocate of both the parties. Also 

perused the case record along with the instant petition and the 

written objection filed by the Respondent/ Plaintiff.  

From perusal of the case record it appears that the 

learned Munsiff No.1, Tezpur while passing the impugned order 

dated  04-02-2021 in Misc.(J) case No.12/2021 observed that “ 

perusal of the Power of Attorney it is prima-facie seen that the 

agreement to run the filling station was for a term of five years. 

Hence, dispossession of the applicant despite an ongoing 

litigation regarding the suit property and non-settlement of 

accounts would cause irreparable injury to the petitioner. 

Balance of convenience also lies in favour of the applicant as he 

was in possession of the suit property on the basis of an 

irrevocable Power of Attorney.….it is seen that mischief likely to 

be caused to the applicant outweighs any prejudice likely to be 

caused to the Opposite Party.”  On the basis of the said 

findings the learned Munsiff No.1, Tezpur had granted ad-

interim injunction in favour of the respondent/plaintiff and 

directed the appellant/defendant to refrain from running the 

filling station from the date of this order and consequently 

maintain status-quo till further order of the court.  
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It is admitted fact that appellant is the sole proprietor of 

the filling station and the respondent/plaintiff was given Power 

of Attorney to run the filling station. Perused the Annexure II, 

the Irrevocable Power of Attorney of dated 18-11-2016 

submitted by the appellant/defendant.  In this document it was 

mentioned that Sri Krishna Kumar Agarwal as his lawful 

attorney of Sri Kamal Tibrewala and authorized to do the 

following on his behalf for a period of five years from 31-01-

2017 to 31-03-2020.  On the basis of said Power of Attorney 

the respondent/plaintiff was running the petrol pump on behalf 

appellant/defendant. However, from perusal of this document it 

appears that the period of the Power of Attorney was 

mentioned from 31-01-2017 to 31-03-2020. So, at this stage 

without entering into the merit of the dispute between the 

parties this court finds that the question of validity of the 

Irrevocable General Power of Attorney executed on 18-11-2016 

will be adjudicated in the original suit of the trial court below 

on appreciation of evidence. However, at this stage, the stay of 

operation of the impugned order dated 04-02-2021 passed by 

the learned Munsiff No.1, Tezpur in Misc. (J) case No.12/2021 

in TS No.19/2021 is required.  

Accordingly, this appellate court is pleased to stay of 

operation of the aforesaid impugned order dated 04-02-2021 

with regard to passing of ad-interim injunction passed by the 

learned Munsiff No.1, Tezpur in Misc. (J) case No.12/2021 in TS 

No.19/2021 till disposal of the Misc. Appeal No.1/2021.  

Misc.(J) case is disposed of on contest.       

Send the copy of order to the trial court below. 
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